REFORMING
THAILAND'S FINES
SYSTEM-A PATH TO
FAIRER PUNISHMENT
AND SOCIAL JUSTICE*

Khemmapat Trisadikoon
Chattrika Napatanapong™

ABSTRACT

This paper examines Thailand's current
fines system and proposes reforms to address
issues of inconsistency and unfairness. An
analysis of existing laws reveals wide
disparities in fine amounts, with many fines
losing deterrent effect due to inflation over
time. The current fixed-rate system also fails to
account for offenders' economic status,
disproportionately impacting low-income
individuals. Drawing lessons from variable
fines systems (day-fines) implemented in
Finland, Germany and the United States, the
paper recommends adopting a similar approach
in Thailand. Key steps for implementation
include: 1) defining the scope of offenses, 2)
establishing standardized punishment units, 3)
determining economic factors for assessment,
and 4) creating mechanisms for data access and
automatic fine adjustments. The proposed
reform aims to create a more equitable and
effective fines system that considers both
offense severity and offenders’ means. Gradual
implementation is suggested, starting with select
offense categories. This research contributes to
ongoing efforts to modernize and enhance the

fairness and effectiveness of Thailand’s justice
system.

Keywords: fines system, variable fines
systems, legal sanction

1. INTRODUCTION

At a country level, punishment is a
process employed by the State to modify the
behavior of people in a society, aiming to deter
and responding to undesirable actions in the
society. Penalties include death penalty,
imprisonment, fines, detention, and asset
forfeiture in criminal justice. However, as
criminal penalties increasingly applied, leading
to a state of criminal law inflation, the govern-
ment has started implementing alternative forms
of punishment to replace criminal sanctions.
These include administrative fines or civil
sanction (monetary fines). This situation reflects
the role of fines as a significant punitive
measure in Thailand.

Thailand's past approach of setting
fixed penalty fines in legal provisions has
created many challenges. Inconsistent fines
specified in laws create unfairness for penal-
ized individuals, as they often ignore offenders'
economic status. This disproportionately
affects disadvantaged people. The proposed
reform of Thailand's fines system can not only
present significant access to justice issues for
disadvantaged people but also avoid the
expenditure of unnecessary resources on
resolving this issue.

This article analyzes issues with the
current attempt of the Thai Government to
reform Thailand’s fines system. It is divided
into four parts: (1) overview of Thailand's fines
system, (2) the inconsistencies and unfairness
associated with imposed fines, (3) lessons

* This article summarizes a study on a guideline to implement a day-fines system based on economic status, which was
presented to the House of Representatives. It is adapted from a previously published Thai version on the TDRI Report.
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drawn from fines systems in selected countries,
and (4) conclusion and recommendations.

2. OVERVIEW OF THAILAND'S FINES
SYSTEM

Fines are monetary punishments for
infractions, misdemeanors or felonies. Fines
are intended to deter crime, punish offenders,
and compensate victims for losses (Council of
Economic Advisers, 2015). Statistics from the
Court of Justice from 2018 to 2022 show that

Figure 1

fines are the main punishment currently used
in primary courts, surpassing imprisonment
and detention (excluding suspended sentences),
as shown in Figure 1. These statistics represent
only a portion of data relating to fines and do
not include administrative fines imposed by
administrative agencies.

Thailand's current fines system
comprises different types of fines, including
fines penalty (criminal fines), administrative
fines,! civil sanction,? and Pinai fines (or
regulatory fine)® (Figure 2).

Statistics of Punishments in Primary Courts, Thailand 2018-2022
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Note. This figure is based on statistical data on rulings by primary courts. From Annual judicial statistics Thailand, collected by
The Office of the Judiciary from 2018 to 2022, 2024, August 15. (https://oppb.coj.go.th/th/content/category/articles/id/8/cid/69).

Administrative fines are punishments measures implemented by the government when there are violations of regulations

related to business operations. They are intended to impose monetary punishments on those who violate these regulations.
However, currently, the government is trying to convert most administrative fines into Pinai fines instead. see Office of the
State (2017), “Criteria for Imposing Administrative Penalties in Legislation,” Law Reform, 2024, August 15.
(https://www.lawreform.go.th/uploads/files/1570531312-obcrk-7npih.pdf)

Digital Assets Business Operation B.E. 2561 (2018).

Civil sanction are monetary punishments under Securities and Exchange Act B.E. 2535 (1992) and Emergency Decree on

Pinai fines is a specific term used in the Act on Imposition of Pinai Regulatory Fines B.E. 2565 (2022). Pinai fines

represent an effort by the Thai government to implement alternative punitive measures in place of criminal penalties. This
is done by converting criminal and administrative penalties for offenses that carry only fines (without imprisonment) into

Pinai fines to avoid criminal sanctions.
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Figure 2
Type of Fines in Thai Legal System

Fines
Penalty

The main criminal penalties used in
Thai legislation are fines and imprisonment
contained in various legislations, including the
Penal Code and various Acts. We discovered
that 428 laws impose fines as a form of
punishment (E-Public Law, 2024). Among
these, there may be 388 laws that impose crimi-
nal fines, 6 laws that impose administrative
fines, 2 laws that impose civil sanctions, and
171 laws that impose Pinai fines (Table 1).

Table 1
Current Fines in Various Laws

Number
Laws Prescribing Fines
(of Laws)
Fines Penalty (Criminal fines) 388
Administrative Fines 6
Civil Sanctions (Monetary Fines) 2
Pinai Fines (Regulatory Fines) 171

Note. The types of fines may overlap, as one law may
incorporate multiple types of penalties. The data in this
table comes from a Law Index Dashboard, by E-Public
Law (2024) enacted from 1859 to 2023, with the survey
data as of 2024, March 13.

Administrative

Pinai Fines

The forms of fines vary according to
their enforcement methods and their impact on
offenders and society. For example, fixed fines
in law with a set amount cannot be determined
by courts’ discretion. This type of fine is
mostly used for economic or public interest
offences. For instance, the Customs Act B.E.
2469 (1926), Section 27, imposes a fine of 4
times the value of goods for smuggling untaxed
items. Another form is continuous fines for
continuous violations, which are imposed daily
or monthly until the violation ceases. An
example is the Public Health Act B.E. 2535
(1992) which imposes a 500 baht fine daily for
exceeding the minister-specified building
occupancy limit, continuously if the violation
persists.

Fines are monetary penalties for crime.
They affect offenders' financial status.
Determining fines is thus a matter of penalty
policy that the legislature must consider the
overall economic conditions. This includes
setting fine ceilings corresponding to the
economic situation and national currency
value. The system must also be flexible enough
to allow for judicial discretion and the ability
to adjust fine rates to fit offenders’ status
appropriately, taking into account the
importance of adaptability in the legal system.
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However, the current penalty determi-
nation system has a problem of inconsistent
and unfair fines, which will be discussed in the
following section.

3. INCONSISTENCY AND UNFAIRNESS
OF FINES

Two main problems in imposing fines
under Thai law are: (1) inconsistency in the
amounts of fines imposed, and (2) the unfair-
ness of fines.

A. Inconsistency in Fine Amounts

The consistency in fine amounts stems
from the lack of clear standards in setting fines
across various laws, resulting in a wide disper-
sion of fine values. Unahakate (2013) found
that nominal fines equivalent to one year of
imprisonment ranged from 1,000 to 3,000,000
baht. Even fines issued in the same year could
vary greatly. For example, in 2007, nominal
fines equivalent to one year of imprisonment
ranged from 2,000 to 3,000,000 baht.

Since 1859, there have been 428 laws
(E-Public Law, 2024) with penalty provisions.
Most of these laws specify fixed fine amounts

Figure 3

without considering inflation, causing the
actual value of fines to decrease over time,
especially for long-standing laws (Unahakate,
2013). For example, the Canal Maintenance
Act R.S. 121 (1902), adopted 122 years ago,
sets a fine of 20 baht for littering canals.
Fines in more recent laws tend to
increase over time. For instance, the Penal
Code 1956, adopted 68 years ago, shows
increasing fines. Unahakate (2013) found that
the nominal fine equivalent to one year of
imprisonment (assuming the fine is equivalent
to 1-year imprisonment) has increased from
2,000 baht in 1956 to 20,000 baht in 2013.
When comparing nominal fine rates
with the ones adjusted for inflation, it is evident
that the actual value of current fines is
significantly lower than their nominal value.
For example, a 2,000 baht fine under law
enacted in 1956 has an absolute value of only
about 225 baht today (Unahakate, 2013)
(Figure 3). The decrease in the actual value of
fines reduces their deterrent effect. Thus, the
executive and legislative branches must work
together to adjust fine rates to reflect current
conditions better, as stated in the Penal Code,
amended in 2015 to set new fine rates.

Current Actual Value of Fines as a Percentage Compared to Nominal Fines in Laws Enacted in Various Years
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However, adjusting penalty rates is
rather complicated and requires frequent
amendment proposals, which must be
submitted to the parliament. The process of
law approval by the Thai parliament takes a
very long time. Moreover, when a law passes
parliamentary approval, the stipulated penalty
rates may no longer align with societal
changes. It is particularly challenging in
unstable political situations where passing laws
can be complex.

B. Unfairness of Fines

Apart from the issue of inconsistency,
the current fine determination system is also
problematic. It has been considered unfair and
causes social gap among high and low-income
earners. Fines are generally set high to create a
deterrent effect. As mentioned earlier, fines
directly affect an individual's economic status.
While heavy fines may not affect high-income
offenders, they tend to significantly impact
low-income offenders, potentially affecting
their daily lives. This is particularly problem-
atic when laws set fixed fine rates, leaving
judges or state officials with little discretion to
adjust fines according to an individual's
economic status.

When classifying offences into “mala
in se” (inherently wrong acts related to
common sense, such as crimes against life,
body, and liberty) and “mala prohibita” (acts
prohibited by the state to prevent violations of
public order), it is evident that the latter
category is closely related to people's daily
lives, with fines being used to punish such
violations. Offences that are “mala prohibita”
are often disproportionately penalized, with
some cases having high penalties compared to
the offending behavior (Table 2). This is due to
past penalty policies that believed setting high
penalties would create fear and deter offences.

Setting high fines for these offences may favor
high-income individuals who commit offences
if they perceive the benefits of breaking the
law outweigh the costs. Meanwhile, low-
income individuals face higher relative costs
for violating the law, as fines directly impact
their economic status (Kantorowicz-
Reznichenko, 2015). This situation is as if the
law was designed with the intention of punishing
the rich with fines, while the poor must serve
prison sentences.*

Furthermore, when offenders do not
pay fines, the state can still make their life very
difficult as statutory provisions permits
imprisonment resulting from unpaid fines.
Overcrowding and poor quality of life for

imprisoned inmates presents another problem
in the justice system.’

:

4
v’ A

*In reality, the law may not intend to create such unfairness. However, the problem of income inequality and the impact of
economic status when being punished are not used as criteria in considering fines.

3 Prison overcrowding is another problem in Thailand's justice system. In this context, when referring specifically to
criminal punishment, in the case of other types of penalties, such as administrative sanctions, the law tends to exacerbate
inequality through the process of enforcing penalties against the offender's assets.
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Table 2

Examples of Offense Groups with Excessively Low or High Penalties

Details

Punishment

Cases with excessively low penalties

Case of drunk driving resulting in death of

others

Imprisonment of 3—10 years, fine of 60,000—200,000 baht, and driver's

license revocation (Land Traffic Act, 1979)

Case of illegal storage of hazardous

substances

Depending on the type of chemical substance, imprisonment not exceeding
2-10 years, fine not exceeding 200,000—1,000,000 baht, or both (Hazardous
Substance Act, 1992)

Cases with excessively high penalties

Case of fining a grocery store for selling

expired products

Fine not exceeding 10,000 baht (Consumer Protection Act, 1979)

Case of illegal fishing and coastal resource

destruction

Imprisonment not exceeding 1 year, or fine not exceeding 10,000 baht, or
both (Enhancement and Conservation of National Environmental Quality Act,
1992)

Case of villagers cutting trees for

subsistence

Imprisonment not exceeding 5 years, or fine not exceeding 50,000 baht, or
both (Fisheries Act, 1947)

Case of small market food stalls without

licenses

Imprisonment not exceeding 3 months, or fine not exceeding 5,000 baht, or
both (Act Public Health, 1992)

Case of small hotels with incomplete

licenses

Imprisonment not exceeding 1 year, or fine not exceeding 20,000 baht, or
both, and an additional daily fine not exceeding 10,000 baht for as long as

the violation continues (Hotel Act, 2004)

Note. The table summarizes the provisions of seven laws to show differences in penalties for behaviors that are either too
lenient or too severe. For example, cases with excessively high penalties involve offences related to licensing violations, where
the penalties may not need to be too severe. On the other hand, the first group of laws pertains to matters such as life, body,

property, and personal liberty, which may warrant more severe penalties.

Efforts have been made to address the
unfairness in the fines system, such as introducing
court guidelines for discretion considering
defendants’ economic status when imposing fines
and allowing instalment payments for fines
(Penal Code, 1956).° Therefore, it relies on
individual judges' discretion, that is, considering
economic status is not a general practice and
may not be applied to all offences. For example,
a judge might reduce the fine for theft but may
not mitigate the penalty for failing to renew a
license. In the case of allowing defendants to pay
fines in installments, in practice, it has been
found to somewhat alleviate the burden of paying
court-ordered fines. However, permitting
installment payments is only addressing the

problem at its end result (Secretariat of the House
of Representatives, 2024).

Nevertheless, the Thai government has
pushed for the law to help reduce the problems
with fines, expecting to increase fairness in
imposing penalties. The law is the Act on
Imposition of Pinai Regulatory Fines B.E.
2565 (2022), or Pinai fines.

Pinai fines is to convert criminal and
administrative fines found in 171 laws
(specifically for criminal offences that do not
include imprisonment) into Pinai fines. This
will result in fines that are neither criminal
penalties nor administrative sanctions
(Kongsiriwong, 2023). The implementation of
Pinai fines offers several benefits to the public.
For instance, it avoids the creation of a criminal

® The mitigation of punishment considering economic status is by Section 78 of the Penal Code, which is at the judge's
discretion to determine whether the defendant is eligible for sentence reduction. However, the Penal Code uses the term
'the defendant is in severe distress,' which raises the issue of proving whether poverty led the defendant to commit the

offence.
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record, eliminates the need for detention during
trial proceedings (as the law prohibits asset
seizure or detention), and allows for the payment
of fines in installments (Suwanmatajarn, 2022).
According to Section 9 of the Act,
offenses punishable by Pinai fines must
consider the economic status of the offender
when determining the fine amount. This
method of calculating fines introduces some
fairness in the imposition of penalties
(Kongsiriwong, 2023; Suwanmatajarn, 2022).
However, some fines remain excluded
from the 171 listed items and are therefore not
subject to the fine determination method under
this Act (Figure 4). These include minor
offenses under the Penal Code or other offenses
punishable by both imprisonment and fines,
such as the case of unlicensed small market
food stalls (Table 2). By not applying the fine
determination method to all types of fines,
particularly in instances where fines are

Figure 4

accompanied by imprisonment—a critical
element of penalties under Thai law—the Act
may fail to comprehensively address issues of
fairness.

Moreover, Pinai fines does not
prioritize the necessary changes in fine rates.
The law only stipulates converting criminal
offences or administrative penalties into Pinai
offences. The basic fine rates used for
calculation are still tied to the penalties specified
in the original laws, which do not reflect the
actual fine rates. This also does not solve the
problem of high-income individuals being able
to pay fines as if they have a license to commit
offences (Kongsiriwong, 2023).

The issues of inconsistent and unfair
fines have led to further studies on finding
alternative approaches to replace the current
fines system, which will be discussed in the
next section.

The Current Scope of Fines after the Implementation of Pinai Fines

Administrative
Fines

The fines
do not cover
administrative
fines not listed in
the Act.

Fines
Penalty

Not cover all types of criminal
offences, only criminal
offences with a fine penalty
(without Imprisonment) as
listed of the Act.

Note. This figure explains the scope of Pinai fines, which does not yet cover fines for all offenses, especially offenses in the
Penal Code and other laws not listed in the Act on Imposition of Pinai Regulatory Fines B.E. 2565 (2022). This includes cases
of Civil sanctions where the law does not specify the use of the Pinai fines system.
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4. LESSONS LEARNED FROM FINES
SYSTEMS IN SELECTED COUNTRIES

In order to tackle the fines system in
Thailand, two main problems of inconsistency
and unfairness must be addressed. This can be
approached in various ways, such as creating a
fine index through classification or categoriza-
tion, as used in the United Kingdom, which
sets a standard scale of fines corresponding to
offence levels. The day-fines system, which
considers offence units alongside offenders’
daily income to calculate an appropriate fine
rate (Unahakate, 2013). In this paper, the
authors study variable fine systems in Finland,
Germany, and the United States which addresses
the inconsistency in fine rates and the unfairness
in fine penalties.

The day-fines system operates by
specifying the number of offence units, which
vary according to the severity of the offence.
More severe offences have higher severity
units, with levels decreasing accordingly
(Wongdee, 2020). This helps address the
inconsistency in penalty determination. In
addition to considering the severity level, the
offender's economic status is another factor in
determining penalties. The method for
calculating fines under the income-dependent
variable fines system can be expressed as a
formula (Unahakate, 2013) as follows:’

Fine = Number of offence units (day-fine) x
Net income of the offender

Considering the economic status of
offenders as a factor can help compensate for
Thailand's current fine rate determination
system. It demonstrates the difference in
fairness between people of different economic
statuses (Ruangpanyawut, 2022). This responds
to the goal of punishment principles, which
aim to impose different penalties for different
levels of serious offenders (Areerak, 2017).

7 This formula is called “day fines formula”.

In addition to creating fairness by
punishing people at different economic status
levels, these variable fines system can also
address the problem of fines not adjusted for
inflation. This is because offenders’ daily net
income inherently reflects changes in currency
value (Unahakate, 2013).

Another important issue is about crime
deterrence. It is argued that variable fine rates
could affect the goal of fines in creating fear
and deterring offences. Fixed fines provide
certain benefits, especially when offenders can
foresee the consequences of the offences.
However, heavy fines can have high risks when
people are unable to pay. When offenders are
not in the position to pay fines, the penalties
will fail to achieve their goal in deterring
offences (Areerak, 2017).

The application of the variable fine
rate system may vary depending on each
country's economic and social context. Many
countries have implemented a variable fines
system to punish offenders, particularly as an
alternative to imprisonment to prevent prison
overcrowding (Table 3). Accordingly, this
paper reviews the principles and laws of
Finland, Germany, and the United States as
examples of countries with extensive experience
implementing day-fines systems.

1. Finland

In Finland, the day-fines system was
incorporated into the Penal Code (Rikoslaki) in
1921, driven by the need for a fair fines system
(Lahti, 2021), in line with inflation (Wongdee,
2020). It applies to minor offences such as
traffic violations, intoxication, and theft. Police
officers and prosecutors determine fines based
on legally set amounts, which are flat fines.
Prosecutors must verify if offenders can pay
the set fine. If payment is impossible, prosecutors
bring the case to court for judges to order
imprisonment instead of fines (Parker, 1993).
In court, judges must further determine the fine
amount.

TDRI QUARTERLY REVIEW

VOL.39 NO.1 | MARCH 2024



Table 3
Day-fines in Europe and the United States

Count. Year Max. no. days Min. no. days. Result of default
Finland 1921 120 1 Prison
Sweden 1931 150 30 Prison
Denmark 1939 60 1 Prison
Germany 1975 360 Prison
Austria 1975 360 Prison
Hungary 1978 540 30 Prison
France 1983 360 1 Prison
Portugal 1983 360 10 Prison
Lichtenstein 1988 360 2 Prison
Spain 1995 730 10 Prison
Poland 1997 540 10 Prison
Unites States™ 1988 120 5 Prison

Note. This table adapted from Kantorowicz-Reznichenko, 2015.

* The fines system varies by state.

According to the country’s penal code,
judges determine the fine amounts during court
proceedings based on the offence's severity and
the offender's economic status. Specifically,
judges consider the offender's daily after-tax
income and multiply it by the number of
offence units (day-fines) corresponding to the
offence's severity. The law allows judges to
impose fines ranging from 1 to 120 days or up
to 240 days for multiple offenses. The product
of this multiplication is the fine to be paid
(Lahti, 2021).

Offenders are required to disclose their
income to the judge. The daily income
calculation is based on offenders’ most recent
tax information, not exceeding 1/60th of their
average monthly income. This is after deducting
taxes, state fees specified by ministerial decree,
and daily living expenses. The court may use
information from other sources to determine
daily income if necessary. Government officials
and judges have access to this information. If
false income is reported to receive a lower fine,
the offender will be punished for false income
declaration (Lahti, 2021).

Finland's day-fine system has since
become a model for other Scandinavian
countries and other parts of continental Europe.

10

2. Germany

Germany fully incorporated the day-
fine system into its Penal Code (Strafgesetzbuch:
StGB) in 1975 (Albrecht, 2021). The Penal
Code was amended to apply the principle of
fines as a replacement for short-term
imprisonment and calculate fines on per day
basis (Wongdee, 2020). The effort to amend
this time is the result of studies dating back to
1962, when the draft Penal Code E 1962 was
proposed to introduce a day-fines system.
However, the draft law was not immediately
passed due to debates over the appropriateness
and scope of the penalties. Ultimately, the final
draft of the law was approved by the parliament,
retaining the essence of the Penal Code E 1962
(Nagrecha, 2020; Wongdee, 2020).

The fine calculation is based on two
key factors: (1) the number of day-fine units,
set by the Criminal Code from 5 to 360 days,
with courts having the discretion to reduce it
below 5 days and up to 720 days for multiple
offences; (2) the day-fine unit calculated from
the offender's personal and financial circum-
stances (including assets) and the offender's
actual average daily net income. Each day-fine
unit must be set at a minimum of 1 euro and a
maximum of 30,000 euros. As a result, the
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offenders of the same offence may receive
different fines (Wongdee, 2020).

Under German law, gathering
information on the offender's economic status
begins with a detailed police investigation.
Police inquire about the offender's occupation,
work situation, living conditions, and income.
This information is used to prepare the case
file and is provided to the court to assess the
offender's financial status. German courts have
limitations in directly accessing the offender's
tax payment information, which may lead to
inaccuracies in evaluating the offender's
economic status (Nagrecha, 2020; Wongdee,
2020).

Furthermore, judges still have extensive
discretion in enforcing day-fine penalties, and
deductions for living expenses such as rent,
and food are not considered equally. Another
problem is that judges and prosecutors assume
that offenders can pay the fines, leading to high
fines in some cases (Nagrecha, 2020). This
may result in fines being unaffordable for low-
income individuals and making fines less
consistent than they should be.

3. United States

Day-fines were first introduced in the
United States through a pilot program in 1988,
which became the starting point for implementing
the day-fines system for fines in the United
States (McDonald et al., 1992).

In the United States, variable fines are
enforced at the pre-trial stage and during court
trials. Courts mainly apply this fine method to
misdemeanors and economic crimes, such as
antitrust violations (Areerak, 2017). This
variable fines system is implemented in state-
level laws in Arizona, Connecticut, lowa, New
York, and Washington (Cole et al., 2017).

In court proceedings, judges impose
day fines on offenders based on the severity of
the offence, similar to other countries, without

considering the offender's intent. Judges also
determine the offender's daily net income by
deducting necessary living expenses and other
financial obligations, considering their
financial status. The fine is then calculated by
multiplying the number of day fine units by the
daily net income.

The United States law system does not
have a fixed day-fine unit system. Studies show
attempts to set day-fine units by comparing the
severity of different case types, ranging from 5
to 120 days. Less severe cases typically receive
5-day fines, while the most severe cases can
receive up to 120-day fines (Niphaspong, 1999).

One notable aspect of the variable
fines system in the United States is its emphasis
on poor offenders, those without income, or
particularly vulnerable groups. For instance,
when an offender is unemployed or has no
income, the court calculates their net income
based on the income of their spouse or caregiver
as the basis for determining the offender's net
income (Tuner & Petersilia, 1996).

However, in the United States, tax
collection agencies are not authorized to disclose
offenders' financial status and tax payment
information to courts for trial purposes. Federal
and state laws also prohibit financial institutions
from revealing offenders' financial information
(Wongdee, 2020). Nevertheless, courts retain
the authority to investigate the economic status
of those being sentenced before imposing
punishment, verify the accuracy of the
information, and require offenders to present tax
documents to the court (Niphaspong, 1999).

From the lessons learned from various
countries above, it is evident that the principles
of variable fine rate determination in foreign
countries share similar characteristics: consid-
eration of economic status and determining the
severity of punishment by considering fine
units in days in a similar manner (Table 4).
However, there are two significant differences.

n
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Table 4

Comparation of Day-Fines Systems in Selected Countries

Topics Finland

Germany

United States

1. Year Introduced 1921 (Lahti, 2021)

2. Day-fine Units

3. Types of Offenses Minor offenses, traffic

violations, intoxication

offenses, or theft

(Parker, 1993)

4. Economic Status Considers data and

Assessment income that the offender

paid taxes on most

recently, deducting
taxes/fees that must be
paid to the state and
daily living expenses

(Lahti, 2021)

5. Data Access
judges can access
information and income
data that the offender
paid taxes on most
recently (Lahti, 2021)

1-120 days (Lahti, 2021)

Government officials and

1975 (Albrecht, 2021)

5-360 days (Wongdee,
2020)

Offenses under the
Criminal Code, used as
an alternative to short-
term imprisonment
(Wongdee, 2020)
Considers occupational
status, work, living
conditions, and income
(Wongdee, 2020)

The court has no direct
access to the offender's
tax payment information,
must rely on data from
police investigations
(Wongdee, 2020;
Nagrecha, 2020)

1988 (McDonald et al.,
1992)

5-120 days
(Niphaspong, 1999)
Misdemeanors and
economics crimes
(Areerak, 2017)

The court has the
authority to investigate
the economic status of
the offender before
imposing punishment
(Tuner & Petersilia,
1996)

e Tax collection

agencies have no
authority to disclose
financial status and
tax payment
information

e The court has the

authority to verify the
accuracy of
information and
require the offender
to present tax
documents to the
court (Niphaspong,
1999)

First, it may be noted that the income-
based fines systems in the three countries stem
from different basic concepts. Finland applies
it to minor offences, which can be resolved at
the prosecutor level without court intervention.
This approach results in Finland's fine units
(day fines) being relatively low, ranging from
1 to 120-day fines, depending on the offence's

severity. However, Germany and the United
States tend to apply this system to more severe
offences, such as economic crimes, as an
alternative to imprisonment. Thus setting
higher punishment units up to 360 days.®
Second, income calculation differs in
each country, depending on the accessibility of
offenders’ information and assessment methods.

8 In the United States, the day-fine levels may not be as high as in Germany, ranging from 5 to 120 days, but there is a

tendency to apply it to high-severity cases as well.
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5. CONCLUSION AND
RECOMMENDATIONS

Thailand's current system of a number
of fixed fine rates leads to ineffective
punishment due to inconsistencies in fine
determination, resulting in highly variable fine
rates. Fixed fines are also not corresponding to
inflation. Another issue is the unfairness of
fines, as the law sets fixed amounts without
considering the offender's economic status,
neglecting the inequality in economic status of
individuals. The ability to pay a fine may not
make the offender to feel a sense of loss and
therefore may not feel deterred from committing
repetitive offenses. When the benefits of violating
the law outweigh the costs, offenders may
choose to break the law, exacerbating the
inefficiency of fines. This situation contrasts
with low-income offenders, who are more
severely impacted by fines, as heavy fines
significantly affect their economic status.

The fines systems in the foreign
countries studied reveal that implementing a
variable fine rate system can help solve
problems and achieve effective punishment
and social fairness. Adopting a day-fines
system would require four crucial factors:

(1) Defining the scope of applying the
variable fines system, as foreign case studies
show it is used for low- and high-severity
offences or economic crimes.

(2) Establishing punishment units by
setting fine rates according to severity levels to
classify different offences and determine fine
units consistent with defined severity levels.

(3) Determining which economic status
factors are to be taken into consideration and
what information is to be used for assessing net
incomes, considering actual expenses and
determining costs incurred from legal
compliance, such as taxes and fees.

(4) Establishing guidelines for using
information in assessments would require
judges or state officials to use data to determine
net income.

We recommend reforming Thailand's
fine rate determination system by taking into
account the following factors:

First, the day-fines system should be
applied to all offences in Thailand. Since
Thailand has penalties dating back to 1902,
including 428 laws with fine provisions, there
is high inconsistency in fines. The scope of
implementing the variable fines system should
cover all types of fines, including fines penalty,
administrative fines, civil sanction, and Pinai
fines, to ensure consistency across the system.
This day-fines system should be equally applied
to individuals and legal entities. Differentiating
the punishment system between types of persons
might lead to other inconsistencies in law
enforcement. Additionally, the variable fine
rate system could enhance the ability to punish
corporate offenders by reclaiming economic
benefits from law violations. Amending all
offences with fines to a day-fines system would
help emphasize and address the shortcomings
of Pinai fines, which aim to create fairness but
do not yet cover all types.

Second, punishment units should be
established to define the severity of offences
from low to high levels. This will determine
punishment units or day-fine units for
calculating offender penalties. The fine per
punishment unit should be calculated based on
the offender's opportunity cost.

Third, economic status factors should
be considered in fine assessment. This may
require specifying which factors will be used
to assess the offender's net income. Potential
data to consider includes net income calculated
from taxes after deducting actual expenses and
expenses for dependents. However, a further
consideration is whether tax exemptions/
deductions resulting from government policies,
such as savings, donations, or other factors,
should be excluded from the calculation of net
income used for tax purposes. This is because
these deductions can distort the actual income.
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Fourth, guidelines for using information
in assessments should be established. Besides
data provided by offenders to judges or state
officials, it should be determined whether
information from other sources can be used to
consider and verify income accuracy. A
significant issue in Thailand, differing from the
studied countries, is its large informal economy,
with many individuals and businesses outside
the tax system. This ranges from non-filing
taxes to partial income concealment and profit
shifting between affiliated companies (Ma,
2023). A study by Atipat Muthitacharoen (2022)
found that in 2019, out of 39 million in the
workforce, only 10 million were in the personal
income tax system, with only 4 million paying
taxes, accounting for just 10% of the workforce.
This situation complicates the assessment of
economic status factors. Therefore, considering
a person's economic status may require
additional factors such as the guaranteed
minimum wage in each province and poverty
status from government welfare cards.

To implement the reform of the fines
system to accommodate variable fine
determination, the authors propose initiating
the fines system reform with the following
steps:

Step 1: Defining the scope for
implementing the day-fines rate system. While
the ultimate goal is to apply this system to all
types and categories of offences, initially, it
may be applied to selected types of offences
for testing purposes. The focus could be on
offences that have general impacts on the
public and where the effectiveness of penalties
is crucial, including the following groups:

(1) Petty offences under the Penal
Code, as these are minor offences.

(2) Traffic law violations are offences
that the general public is likely to commit in
daily life, such as those under the Land Traffic
Act B.E. 2522 (1979).

(3) Environmental law violations, as
offenders may violate these laws by considering
the potential benefits of non-compliance to
outweigh the costs. Examples include offences
under the Factory Act B.E. 2535 (1992) or the

Enhancement and Conservation of National
Environmental Quality Act B.E. 2535 (1992).

The act may allow for the future
designation of types and offences that adopt
the day-fines system. This could be done by
issuing a Royal Decree to change specific
offences to use the day-fines system.

Step 2: Establishing punishment units
to replace each offence's minimum and
maximum fines. The punishment units are
determined based on the severity of the
offence, corresponding to imprisonment terms.
For example, one month of imprisonment
equals 30-day-fine units, six months equals
180-day-fine units, and one year equals 360-
day-fine units (Unahakate, 2013). For offences
without imprisonment, a 5-day fine unit might
be applied. This process may require studying
and compiling a list of all laws with fine
penalties to create a standard fine scale,
categorizing each offence by severity level.
Then, a law should be enacted at the Act level
to establish methods for adjusting all fines.

For example, the Traffic Act B.E.
2522 (1979), Section 160 Tri, stipulates that
whoever drives while intoxicated by alcohol
or other intoxicants shall be liable to
imprisonment for a term not exceeding one
year, erto-afire-offivethounsandto-twenty
theusand-balit or to a fine not exceeding 360
day-fine units, or to both, and the court shall
order the suspension of such person's
driving license for a period of not less than
six months or revoke the driving license.

Step 3: Determining the fine per
punishment unit by calculating the offender's
opportunity cost from imprisonment. If an
offender earns the minimum wage of 400 baht
per day and works 240 days a year, the
opportunity cost of continuous imprisonment
would be 96,000 baht per year. Therefore, the
initial fine per punishment unit would be 263
baht per unit.

Step 4: Creating mechanisms for data
access. This may require legal provisions to
establish mechanisms for accessing tax
information, welfare rights, or financial
obligations to analyze economic status beyond
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the offender's testimony. It may also be
necessary to define offences for falsely
declaring economic status.

Step 5: Establishing mechanisms for
automatic fine adjustment to address fines that
do not change with inflation. This would
require issuing secondary legislation to update
the fine per punishment unit annually,
maintaining the actual value of fines without
needing new legislation. However, further
consideration may be needed on how to
implement this mechanism.
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